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October 24, 2007 Matthew J. Fruken
6129778156
mifrankend@briggs.com

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Regional Hearing Clerk (BRC)

United States Environmental Protection Agency
Region 8

1595 Wynkoop Sireet

Denver, CO 80202-1129

Re: In the Matter of Menards, Inc.

Administrative Penalty Complaint Docket No, CWA-U8-2007-0023
Client-Matter No, 124885

[rear &ir;

Enclosed lor liling please find un originul and one copy of the Answer of Menand, Inc. in
the above-referenced matler,

MJIF/muj

Entlogure

e Richard H, Baird (w/cnclosures, via certified mml, refum receipt requested)
Cirege 8. Greenfield (wienclosures, via UL.S. Mail)
Thomus A. Larson (w/enclosures)
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UNITED STATES ENVIRONMENTAL FROTECTION AGENCY
REGION 8
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IN THE MATTER OF:

Menard, 'Inc.
4777 Menard Drive
Eau Claire, W1 34703-9604

ANSWER OF RESPONDENT MENARD, INC.

Docket No, CWA-08-2007-(023
Raspondent.

b et

Respondent Menard, [ne. ("Menards”), for ils Answer to Complainant's Administrative
Pepalty Complaint, states and alleges as follows:

| Except ds expressly admitted or qualified, denles each and every allegation n the
Complaint and puts Complainant to the stct proof thereol

& i response o peragraph 1, admits tht Menards 15 @ corporation meorporated
under the lows ol the State of Wisconsing that sis primary business address s 4777 Menard
Drive, Eaw Claire, Wisconsin  54703-4604; and that its President and Registered Agent at that
address is Johin Menard, Jr.

3, In response to the allegations in parsgraph 2, odmits that Menards 5 a Jarge
home-improvement  chain, operaling  approximately 200 retail  stores  and  employing
approximately 33,000 people in the epper Midwest.

4 I response o the allegations in parsgroph 3, adinits that Menards currently
operoles ond, with the sssistimor of several consultonts @nd contraclors, construgled and
developed a reta] store and parkmg lol on property loested ot the northwest comer of the

imtersection of South Dakota Highway 42 and Powder House Road in the City of Sioux Falls,
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South Dukota: and that the address of the store £ 110°N. Highline Avenue, Sioux Falls; South
Dakata 57110 (the “Site™),

5 In response to the allegations in paragraph 4, admits that the Site 15 locared inthe
soothenst quarter of Secton 13, Township 101 north, Range 49 west, in Minnchaha County,
South Dakot.

b. In response (o the allegations m paragraph 5. admuts that Menoids has owned,
controlled, indior operdled the Site at all times relevan! 1o this procesding

7 In response to the wllegutions In parngraph 6, admits thut prior 1o construction of
the new retml storeat the Site, an unnamed channel (the “Unnamed Channél™) was located at the
Site; further admits thet the bed of the Unnamed Channel varied m width and depth; but
affirmatively alleges tunt during much of most vears the Unnamed Channel wis dry,  Menards
dentes the remainimg ullegations,

5. In' response to the allegaticns in parsgraph 7, sdmits that o representative of
Menards' Consullant, Sayre Associntes, Ino,, (“Savre™) wrote to the South Dakota Regulatory
Cfice of the Army: Corps of Engineers (“COE") on behali of Menards to inguire regarding the
sieps mvolved in allowing Menards to proceed with plans 1o develop the Site; further admits fha
Suvre noted the presence of a draw and o stock pond ot the Site

g In response 1o the allegstions i parpgraoph 8, denies the ollegations,  and
affirmatively illeges that COE advised Sayre that no permil was necessary.

10, In response to the allegations in paragroph 9, states that it is withowt sufficient
information to admit or deny any notice COE recejved fram a thind party,

11 In response fo the allegations in paragraph 10, denies the allegations,

Mimlida ) 2
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Cictober 24, 2007 Mutthew J. Franken
GI2 9778156

mirankenE@ g gt .com

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Regional Hearing Clerk (8RC)

United States Environmental Protection Agency
Rewmon &

1395 Wynkoop Street

Denver, CO BD202-1129

Re:  In the Matter of Menards, Ine.
Administrative Penalty Complaint Docket No. CWA-O8-2007-0023
Client-Matter No, 12488.5

Erear Sir

Enclosed for filing please find un original and one copy of the Answer of Menard, Inc. in

(hie ghove-reforenced maller,
ﬂ- trily yours,

atth ] e

MJIF mag

Enclosure

ce:  Richard H. Baird (w/enclosures, via certified mail, return receipt requestid)
Grege S, Greenfield (w/enclosures, via LLS, Mail)
Thomas A. Larsan (w/enclosures)

Bitugegs arud Murgan, Professmna) fesiickrinm
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ENITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION &

IN THE MATTER OF.
Menard, Tne. ANSWER OF RESPONDENT MENARD, INC.
4777 Menurd Drive

Eau Claire, Wl 547039604
Docket No, CWA-08-2007-0023
Respondent.

bl e e

Respondent Menard, Inc. ("Menards™), for its Answer to Complainant’s Administrative
Penalty Complant, stales und alloges as follows:

I, Except us expressly admited or qualified, denies each and every allegation m the
Complmnt snd puts Complamant to the strict proof thereof,

2 In response to paragraph |, admits that Menurds (5 a comparation incorporated
under the liws of the State ol Wischnsin, that its primary business address is 4777 Menurd
[Drive, Eaw Cloire, Wisconsin  34703-9604, and that it President und Repistered Avent ot that
adidress is John Menaed, Jr.

i In response to the allegations in paragraph 2, admts that Mepards 1s o large
home-improvement  chain, eperaling approxmmalely 200 retail  stores  and  employing
wpproximately 35,000 people in the upper Midwest.

4 In response to the allégations m pamgraph 3, admits that Menards currently
oporiiled: onil, with the assistince of several consultanis and contrnetors, constrocted and
developed o retml store and parking Jot on propenty located a1 the nonhwest commer of the

Intersection of Suuth Dakota Highway 42 and Powder House Rosd in the City of Sioux Falls,
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South Dakots; and that the address of the store is 110 N. Highline Avenue, Sioux Falls, South
Ditkota 37110 {the “Site™)

5. Iri response {o the allegations in paragraph 4, admits thit the Site is located In the
southenst quaner of Section |3, Township 101 nonb, Range 49 west, in Minnehaha County,
Sauth Diakota.

0. In response (o the allegations in paragraph 5. adoits that Menords hus owned,
controfled, and/or operated the Site at all times relevant to this proceeding

7. In response to the allegutions in paragraph ¢, admits that prior to construction of
the new retat] store ot the Site; an annmumed channel (the “Unnamed Channel™) was located at the
Site, further admits that the hed of the Unnamed Channel varied in width and depth bt
ailirmatively alleges that during much of most years the Unnomed Channel was dry.  Menards
denies the remaiming allegations

8 In Tesponse to the allegations in' paragraph 7, sdmits (hat o reptesentative of
Munards' Copsullunt, Sayre Associntes, Ine., ("Sayre™) wrote w the South Dakota Regulatory
Office of the Army Corps of Engincers (“COE™) on behalf of Menards to inquire regarding the
steps myolved in allowing Menards 1o proceed with plans 1o develop the Site; further admits that
Savre noted the presence of i draw and a stock pond ut the Site.

9 in response to the ollegationg in paragroph 8, demies the ollegations, aml
alfirmatively alleges that COE sdvised Suyre that no permit was necossary,

[k In respanse to the allegations in paragraph 9, siates that it 35 withowt sufficicn
information to admit or deny oy notice COE received from a third pany

L. Inresponse to the allegations in paragraph 10, denics the allegations.
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12, In response to the allegations in paragraph |1, admits (Bal, on January 28, 2005,
COE fzsued a Notice of Violation of the CWA to Menards for the unsuthorized discharge of fill
into the waters of the United States and requested that Menards provide information regarding
the work that was performed at the Sie.

3.  In response 1o the allegations in paragraph 12, admits that, on April 1, 2005,
Menards submitted correspondence and documents to COE related to wark performed at the Site.

4. In response to the allegations in paragraph 13, states that it s without sufficient
micrmation to sdmit or deny the allegations,

15.  In response to the allegations in paragraph 14, states that 1) 15 witheot safficient
mifrmation to sdmit or deny the allegations,

16. In response to the alicgations 1o paragraph 13, admits that the Unnamed Churmel
in which a concrete mipe was placed, indluding water management modifications upstream and
down stream of the ends of the pipe, i approximately 1,390 feél in length. Alleges that the
impacted arca was not o water of the Lnited States nor o wetlund ares and did not include
vegetation or other features that mode it voluable for habital, water guality functions, or storm
water storage.

17, In response to the allegations in paragraph 16, udnnte that the work done on the
Unnamed Chonnel was performed using common carth moving vohicles and equipment, which
were operated on behalf of Menards.

18.  In résponse 1o the allegations i paragraph 17, admits that the concrele pipe and

wiler management modifications remain in plice.
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19, In response 1o the allegations in parngraph 18, sdmits thet, on Marcls 2, 2006,
EPA issued an admmistrative order for complinnee,  Alleges that the terms of the complionee
order speak for themselves, and that no further response (o this parmgraph s required,

200 In response (o the allegations m paragraph 19, admiis that the mibigstion plan was
canditonally spproved by EPA on Seplember 7, 2007, less than three weeks before rhis
Complaint was served.

21 In response to the allegabions i paragraph 20, admiis that Monards has not yet
mitigated the adverse tmpacts (o the Unnamed Channel, but alleges that the mitigation process i3
complex and mvolves coordination with construction teams, land owners, ond - sovermment
officials, and Menards has heen actively engaged (o attempting to mitigate the impacts for more
thin & year; and thot the United States hos consented o, and n part contributed to, delays in the
mitigation process.

21, In response to the nllegalions in paragraph 21, admits that Menards is a “person”
within the meaning of 33 U.5.C. $1362(5).

ki | In response {0 the allegationg in parmgraphs 22 and 23, alleges that these
allegations stute legal conclustons to:winch no responsive pleading 1s necessary, butin any cvent
denles the same.

24, Inresponse to the altegations m paragraphs 24 and 25, demes the same.

F i Ihy response (o the dllegations in paragraphs 26, 27 and 28, states that the cited
statules and regulations speak for themseives.

26 In response o the ollegations in paragraph 29, admats. that Menards has not
received a permit pursuant (o 3404 of the CWA, 33 LLS.C. §1344, 1o discharge dredged or fill

matenal ut the Site, but depies that there are waters of the United States at the Site.
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Dated: October 2‘1! , M7
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BRIG ND MORGAN, PA,

9V

Thomyé AL arsan {#60902)
Matthew J. Franken (3 1092X)
80 South Eighth Strect
2200 TDS Center
Minneapolis. MN 35402
Felephone: 612-977-8400)

ATTORNEYS FOR RESPONDENT
MENARD, INC,



